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Donor Advised Fund Agreement
[FUND NAME]
This agreement is entered into by ____________________ ____ _ (you) and The East Bay Community Foundation (“EBCF”) to create a charitable donor advised fund (as defined in Section 4966 of the Internal Revenue Code of 1986, as amended) at EBCF under the name (Name of Fund) (the “Fund”).  This agreement sets out the terms and conditions that will apply to the Fund beginning on the date of your initial contribution to the Fund.

Purposes of the Fund.  The Fund’s general purpose is to promote and further EBCF’s charitable purposes as set forth in EBCF’s Articles of Incorporation and Bylaws.  In particular, EBCF understands that you would like the Fund to be used primarily to support (specify philanthropic interests and charitable objectives).
Contributions to the Fund.  The Fund will initially consist of the property described on Schedule A to this agreement.  Cash gifts may be added to the Fund at any time by anyone.  Non-cash property also may be transferred to EBCF for contribution to the Fund.  EBCF’s Board of Directors will have the discretion to accept or refuse any non-cash gifts.
Selecting a Fund Advisor.  You may (but are not required to) designate a representative to maintain your ongoing relationship with EBCF with respect to the Fund.  You may also appoint a committee consisting of yourself (yourselves) and/or your children, other relatives, friends or professional advisors, all of whom will be known collectively as the “Advisory Committee” for purposes of this agreement.  You may remove any member of the Advisory Committee and name his or her successor by written notice to EBCF.  You have designated (add the names of all initial advisors) as the initial Advisory Committee members to the Fund.

Distributions from the Fund.  While applicable law requires EBCF to retain sole and absolute discretion over distributions from the Fund, EBCF will seek the advice of the Advisory Committee concerning the timing and amounts of distributions from the Fund.  The Advisory Committee may consult with, advise, and make recommendations to EBCF with respect to any distribution from the Fund.  EBCF will consider and evaluate all such advice and recommendations.  EBCF will inform you about each distribution made from the Fund.  Distributions from the Fund will be (clearly identified as such to the recipients)/(anonymous and will not identify your name to the recipients)/(identified as coming from the Fund or anonymous according to your request).    
Prohibited Distributions.  Consistent with applicable law, Fund assets shall not be used: (1) to satisfy any pledges made by you, members of the Advisory Committee, or any of your or their family members and related parties (collectively, the “Interested Persons”); (2) to pay any membership dues, or purchase any sponsorships, or tickets, seats or tables at events, whether or not for charitable purposes; (3) for any other purpose that would provide a benefit to any Interested Person (other than an insubstantial benefit accruing to any such persons as members of the general public); or (4) to provide any grant, loan, compensation or similar payments to any Interested Person.

(Please check one, but not both, of the following options:)
____  Expendable Fund.  It is intended that the Fund will continue as long as the need for it exists and as long as assets continue to be held in the Fund for the charitable purposes described above.  For the avoidance of doubt, the Fund is not an endowment fund, and the Fund may make distributions, out of both principal and income, of up to ____% of its assets annually, net of fees.

____  Endowment Fund.  It is intended that the Fund will continue to provide for the charitable purposes described above in perpetuity.  This Fund will be an endowment fund, and the Fund may make annual distributions in such amounts as shall be deemed prudent by the EBCF Board of Directors consistent with applicable law.

Fund Assets to be Property of EBCF.  The assets of the Fund will, at all times, be the property of EBCF.  EBCF will hold Fund assets in its corporate capacity as a component fund of EBCF under Treasury Regulation Section 1.170A-9(e)(11), and the Fund will not be deemed a trust fund held by EBCF in a trustee capacity for any private individual. 

Investment of Fund Assets, Investment Expenses & Administrative Fees.  The Fee Agreement entered into by you and EBCF dated __________ __, 20__ (“Fee Agreement”) shall govern the investment of Fund assets and the payment of investment expenses and fees for EBCF’s provision of administrative services to the Fund.
Direct Expenses.  In addition to the above-referenced  investment expenses and administrative fees, EBCF may, from time to time, incur third-party expenses in connection with the administration of the Fund, including but not limited to legal, accounting, and other professional services (“Direct Expenses”).  EBCF shall be reimbursed for all Direct Expenses from the assets of the Fund.

Reports on Fund Activity.  You will receive quarterly reports on the Fund’s investment activity, contributions, distributions and expenses. 

If EBCF should cease to exist.  If EBCF is dissolved, or for any reason ceases to hold or administer the Fund or otherwise to carry out its obligations under this agreement, the net assets of the Fund will be distributed to such charitable organizations as EBCF’s Board of Directors may select, giving consideration to advice offered by the Advisory Committee.  Such distributions will be subject to the provisions of EBCF’s Articles of Incorporation and Bylaws and applicable law.

Other Internal Revenue Code Requirements.  It is our mutual intention that nothing in this agreement will affect EBCF’s status as an organization described in Code Sections 509(a)(1) and 170 (b)(1)(A)(vi) or the Fund’s status as a component fund of EBCF.  

Conditions and Laws Applicable to Fund Administration.  You acknowledge and agree that all assets of the Fund will be administered by EBCF in accordance with the terms and conditions of EBCF’s Articles of Incorporation and Bylaws, and applicable California and Federal statutes as may be amended from time to time.  You further acknowledge that, notwithstanding any provision contained in this agreement to the contrary, EBCF’s Board of Directors has the sole variance power to modify any restrictions or conditions imposed upon the Fund or its assets if, in the judgment of EBCF’s Board, such restriction becomes unnecessary, incapable of fulfillment, or inconsistent with the charitable purposes or needs served by EBCF.
The Fund shall be administered and this agreement and the validity thereof shall be governed by and construed in accordance with the laws of the State of California.

This agreement, together with the Schedule A attached hereto, and the Fee Agreement constitute the entire understanding and agreement between you and EBCF concerning the Fund and supersede all prior and contemporaneous agreements, correspondence, representations or understandings between the parties relating to the subject matter hereof, whether written or oral.  This agreement may not be modified except by written instrument signed by both parties and only as consistent with all applicable state and federal law.  This agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and permitted assigns.  Headings and captions herein have been provided solely for convenience of reference and shall in no way be construed to define, limit or describe the scope or substance of any provision of this agreement.  This agreement may be executed in one or more counterparts, each of which shall be considered an original, but all of which together shall constitute one and the same agreement.

Thank you for establishing the ____________ Fund with The East Bay Community Foundation. We look forward to working with you to help you accomplish your charitable goals.

_________________________________

Nicole Taylor, President & CEO

The East Bay Community Foundation

Read, accepted and agreed to by:

Dated: __________________, 20___

 ________________________________
________________________________

(Print name)




(Donor’s signature)
________________________________
________________________________

(Print name)




(Donor’s signature)
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